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11 July, 1726. 


1 N FORMATION. 


FOR 


. 


M 


AGAINST 
The Magiſtrates of Aberdeen. 


RB [JS the Lands of the Miltoun of Murthil, Sc. for the pious Uſes therein men- 
G IV tioned, ſhe nominate the Provoſt, Baillies, and Towa-Council of aAber- 
deen, With the Principal of the Mariſchal College thereof, and Fames Rol- 

land my Father, her Nephew, and his Male Children, and their lawful Male Po- 

ſteirty, to be Patrons of the ſaid Mortification: And by another Clauſe thereof, ſhe 
lefr to the ſaid James Rolland and his foreſaids, the haill Cuſtoms of the ſaids Lands, 
and other Services due furth thereof, for him and their Heirs Male their better En- 
tertainment, whom ſhe thereby appointed to gather and collect the Rents particu- 
larly mortified, and make Account yearly to the ſaid Patrons. | ; 

Ihe ſaid Katharine Rolland died ſoon thereafter, and the ſaid James Rolland my 

Father immediately entred to the Poſſeſſion of the Lands, gave Tacks to Tenants, 

uplifted the Rents and Cuſtoms, Cc, and applied the ſame according to the Morti- 

fier's Will, till the Year 1713 that he died. 5 3 
I had an elder Brother, who died before our Father, and he had a Son, who 


2 


went Abroad in 1712 and was never heard of ſince; and upon the Preſumption of 


Law that he was alive, the Magiſtrates of Aberdeen entred into the Poſſeſſion and 
Management of the mortified Lands and Subjects: But in the 1722, upon a Pro- 
ceſs at my Inſtance, as being the exiſting Heir Male of James Rolland my Father, 
your Lordſhips preferred me to be Manager and Collector of the = Mortification, 
aud to app the Rents in the Terms thereof, £9c. Whereby the Adminiſtration came 
to be ſettled according to the Mortifier's Will, by 

The Magiſtrates of Aberdeen being diſcontented (tho moſt unjuſtly) that your 
'Lordſhips ſhould have followed the ſaid Will, and preferred me upon my unque- 
ſtionable Right ariſing therefrom, that they intented a Proceſs of Declarator againſt 
me, containing very many Concluſions which were never thought upon by the Mor- 
tifier, nor were ſo much as practiſed ſince her Death: And the Lord Pancaitland 
Ordinary is to report the Particulars after mentioned, 

1410, The Magiſtrates pretend to have it declared, “ That the Provoſt, and each 
« of the Baillies and Town. Council ought to have ſeparate and diſtin& Votes, in 
„ Conjunction with the Principal of the ſaid 98 and the Repreſentative of the 
« Mortifier's Family, in the Preſentation and Adminiſtration of the ſaid Mortiſi- 
« cation; and that becauſe it bears, the Provoſt, Baillies and Council of Aberdeen, 
« with theſe other Two, to be Patrons,” 

Twas anſwered, That the Mortification muſt be the only Rule; and tho! it a 

ints. the Provoſt, Baillies and Council, the Principal of the College, with the ſaid; 

ames Rolland my Father, and his Male Children, and their lawful Male Poſte- 
| rity, to be Patrons; yet it can never be thought or underſtood, that the Mortifier 
deſigned every one of the Magiſtrates and Town-Council ſhould have a Vote in 


Matters relating to the ſaid Mortification : For the Mortifier appoiats the Patrons - 


to be infeft and ſaſed in the ſaids Lands and other Subjects mortified, yet it was ne- 
ver pretended, much leſs pract iſed, that every /one of the Town- Council of Aber. 
deen was to be infeft in the Lands, Ic. belonging to the ſaid Mortification, or to 
have any more than a ſingle Vote as a Collective Body with the other two Patrons. 


2do, Tis certain, and ought to be undeniable, That the Magiſtrates and Council 


never pretended, or had any other Vote in the Affairs of the Mortification, ſince 
the Conſtitution thereof, but one, as a Collective Body with the other two Patrons. 
And in a late Caſe, as this is, the Mortifier's Will is well explained, (where any 
Doubt may appear) by a conſtant and interrupted Practice and Conduct of the ſaid 
Three Patrons, from the Mortifier's Death to this Time, and now ſecured by Pre- 
ſcription. 3tio, With great Submiſſion to the Magiſtrates, I do apprehend it can- 
not be imagined ia common Senſe, from the Tenor of the whole Mortification, 


that 


r. William Rolland of Balmonth, 


N the Year 1659, Katharine Rolland my Grand-Aunt, having mortified 
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* / 28 ? 
that ſhe had the leaſt Intention or Though that the Provoſt, Baillies and Council 
ſhould have more than one. Vote as a Collective Body, and be allenarly One of 
Three Pattons; becauſe ſhe ſhows a great Anxiety in the Eſtabliſhment for the o- 
ther Two Patrons, and the Care of her own Family: Which indeed would upon all 
Occaſions be rendred eluſory, and they could have no Concern with the Mortifi- 
cation, if the Provoſt, Baillies and Council, who make up the Number of Nineteen, 


were admitted to be ſo many Patrons, and each of them to have a Vote. And how. 


can it be thought, that the Mortifier, or any Perſon of ordinary Reaſon, would 
bring in a Town»Council,, whereof many of them are but Tradeſmen, and know 


| 8 about the Management of ſuch a Deed, to be join'd and have an equal Vote 


with the Principal of the College and the Repreſentatives of her own Family, who 
hitherto have been, and probably will continue to be found Gentlemen of Liberal 
Education and Knowledge? And 4to, Your Lordſhips will obſerve, That the No- 
mination of the Patrons runs in theſe Words, vis. The Provo, Baillies and Couns 
cil of Aberdeen, and Principal of the College thereof, with James Rolland my Bro. 


ther*s Son, and his Male Children, and their lawful Male 'Pofterity, are appointed 


to be Patrons of the Mortification. Now let it be ſuppoſed for once, That my Fa- 


ther had left Ten, or any other Number of Sons, or on my Death I ſhould leave 
the like; then ſurely, from the ſaid Nomination, each of the ſaid Sons would be 
ſeparate Patrons, and have a Vote in all the Aﬀairs of the Mortification, with as 
good Authority and Countenance therefrom, as the Magiſtrates do preſently plead 


themſelves and their Council to be Nineteen Patrous. But both theſe Ways of ar- 


guing appear ridiculous, never thought upon by the Mortifier; elſe ſhe would have 


carefully expreſſed the ſame, and lett no Poſſibility of a Doubt therein. And con- | 


ſtant Practice ſince her Death, hath never admitted more than Three Patrons. 
2do, The Magiſtrates contend, © Tit failzicing of the Perſons who are appoint- 
© ted to have the Benefit of the ſaid Mortification, it ſhould be declared they might 


« ſubſtitute others in their Place; or that the annual Value of any Vacancy, when 


« it happens, ſhould be added to the Stock of the Mortification. ” _ | 
"Twas anſwered, That the Mortification hath been very deliberately and ſtrictly 


made, and the Patrons are preciſely enjoined to follow the Rules therein ſet down, 
under the ſolemn Certification, eAs they ſhall anſwer to GOD: And therefore it is 


not to be conſidered, limited or extended like ordinary Contracts; the preciſe Words 


of the Eſtabliſhment muſt be the Rule, and where the Mortifier has been ſilent, 


ſo muſt the Patrons be: And conſequently, none can be admitted there, but ſueh 
as are qualified ia the preciſe Terms thereof; by which, all Perſons who are not 
of Kin to. the Mortifier, or, of the Name of ROLLAHN D, or, the Sons or Widows of 
decayed Guild-brethren, are not to be admitted to the Benefit of the ſaid Mortifica- 
tion. Therefore, and in regard of the ſaid weighty and important Certification, it 
mult appear.ſtrange, that the Magiſtrates ſhould or can inſiſt in any ſuch Declara- 
tor; eſpecially, conſidering the Patrons are expreſly charged to give the Benefit of 


the Mortification to none, but to ſuch as are qualified as above. And in caſe of Va- 


cancies, there is no Proviſion made, that the Value or Excreſcence thereof ſhould be 
joined to the Stock, or how to diſpoſe of the ſame; and therefore, in Reaſon and 


Juſtice it ought to be preſum'd to have been the Mortifier's Will, That in caſe of 


a Vacancy, by the accidental Want of a Perſon duly qualified as ſaid is, the Quan- 
tity of Money or Victval appointed for that Perſon, ſhould go in favours of him 
and his Repreſentatives, who was obliged to bear the Burden ix caſe of Deficiency, 


a AT" '7 - 


made Provijon in Cale of a ir occaſioned thereanent, for ſupplyiog the Pet- 
ortification, that it ſhould be made up out” of 


rporriſied due ro. free.the ſaids Lands of Dicblair of the Burden, he mochte 
xcreſcence which arols, by Vacancies, &c. which nevertheleſs he underſtood {till to 


made 


be his on, becauſe there was no Appointment made by the Mortifier for adding 
when they ſhould happen to the Stock, and out thereof, in his own Wie fe 
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ſaid Mortification to any other than pious Uſzs: Therefore they thin 
as they occur, ſbould be added to the Stock 


made up the 3500 Merks, and applied it to the Stock of the Mortification, tg redeem 
the Lands of Djsblair from the Burden of the Deficiency, which was forſeen, and did 
tall out upon the Redemption of the Lands of Ardfork and Kilblain, As this is un- 


deniable Fact, ſo conform to the Mortification, ſhe appointed the firſt. Voar's Rent of 
her Lands after her Death, amounting to 1700 Merks, to be uplifted and applied for. 


making good her Will, in ſavours of the Perſons therein named, and for preveriting 
any Deficiency upon the Redemption of the ſaid Lands; and this Sum, with the 
3500, Merks, which my Father made up as faid is, making in all 5200,was applied by 
the Magiſtrates of Aberdeen upon heritable Security ſtill in their own Hands, and is 
preſently a Part of ſaid Mortification ; and the Rents thereof I do uplift yearly from 
the Tenants, and applies the ſame according to the Mortifier's Will, and by Virtue of 


i 


' 
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your Lordſhips ſaid Decreer in my Favours, preferring me to the Poſſeſſion and Ma- 


n—_——_ .__ 3 
From this juſt State of the Caſe and Fact it is certain, 1m, That there is no Defi- 


ciency in the Funds, but all the Perſons appointed by the Mortifier can be ſupplied an- 


nually. 2do, Seeing the Mortifier hath made no ſpecial Proviſion for adding Ex- 


ſhould happen. And this ſeems further evident, That my Father and his Male-chil- 
dren are appointed heritable Chamberlains for their better Subſiſtence, as the Mortifi- 


cation expreſly bears; and that the ſaid Lands of Dirhlair were burdened in Manner: 


foreſaid, to ſecure againſt any Deficiency by the Redemption of Ardfork and Kilblainz' 
which my Father having doue, as before expreſt, it ſeems plain the Mortifier had no 


Intention for adding any Excreſcencies to the Stock, elſe it would have certainly been | 
| expreſt ; for ſhe appointad a preciſe Number Burſars, Widows, &. qualified in Man- 


ner before-mentioned, by ſuch a Quantity of Money and Victual to be paid them 
yearly, and goes no further: So that it ought to be preſumed, ſince there is no Evie 
dence to the contrary, that ſhe preferred her own Family to'the Excreſcencies or other” 
accidental Emoluments when they ſhould happen, aſter the ſaid ſpecial Perfons were 
annually ſatisfied, 3tzo, 'Tis obſervable from the Mortification, That the "aid! 
* Katharine Rolland provides 4 Bolls of Victual, and 20 Pound of Money to be giveit 
to any of her own Butſars, alter they have paſt their Courſes at the College; if 
&© they incline to ſtudy Divinity for the Space of two Vears, and ho re to be pres 
* ferred thereto: But in Caſe none ſuch ſhall appear, then the ſaid tl tee Patronsiare 
impowered to admit any other well. diſpoſed Perſon, who'is inclined'to ſaid 'Stgi . 
to the Beneſit of ſaid Proviſion.” And in thit Particular T would” never dir wi 
the Magiſtrates, being ſo warranted by the Mortifier's Will. But there is nile 


Thing ſtipulate or allowed with reſpect to any other of the Perſons mentioned in the 


Mortiſication: So that ſhe has made an Exception to the Student of Divinty; and 
therefore all the reſt muſt ſtand upon the preciſe Words of the Mortification, which can- 
not be limited nor extended, or admit of any Alterations: For the Patron's Accep- 
tance and Management of the Fonds, tyes them down to the preciſe Rules and Orders 
therein ſet down, as they ſhall anſwer to GOD, which I look upon to be the ſame; 
and as effectual, as if every ſucceeding Patron had a formal ſolemn Oath adminiſtrate 
to them at their Entry by the Judge, for the punctual and juſt Performance of the 
whole Rules and Orders of the Mortification ; and if fo, T as& the Magiſtrates how 


they can bona fide, or with Safety inſiſt in this Proceſs, which ſeems inconſiſtent with 


the Mortification, and in ſome Particulars without any Foundation therefrom 2 _ 
The Magiſtrates pretend, That the Patrons are diſcharged to apply the Rents of the 
4 the Excreſcencies 


It is anſwered, 199, The pious Ules therein mentioned, are thoſe EN coude- 
ſcended upon by the Mortifier in favours of Burſars, Widows, c. and as the Rents 
have been, ſo they muſt till be applied to theſe Perſons,if ſuch can be found qualified 
as is required. 2do, There is no Eſtabliſhment made by the Mortifier in Caſe of 
Vacancies, nor any Order for adding what may ariſe thereby to the Stock ; and 


therefore it would be without Warraat, idle and inconſiſtent with the Mortification, to 


make any. accidental Addition thereof, for the Patrons have no Warrant for the ſame, 
nor for diſpoſingghereof in favours of others, than thoſe ſpecially condeſcended upon. 
And 3tio, As the:Mortifier ſhewed a great Care and Anxiety for her own Family; 
and from-what hath been ſaid 'tis preſumed and appears, that any accidental Emolu- 
ments {hold belong to them; fo after all the Perſons who are put upon the Eſta- 
bliſliment re Juſtiy ſatisfied, there appears not a more pious Uſe for any little Ex- 
creſcence $hat may happen, than that they ſhould be applied and belong to the Male- 
Poſterity '9f her ſaid Family, eſpecially conſidering they ſtand in need of it. | 
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 creſcences to the Stock, which might ariſe by accidental Want of qualified Perſons; 
occaſionally or otherwiſe, it muſt be preſumed that ſhe intended that ſuch Excreſcence 
ſhould go in favours of her Nephew, my Father, and his Male-Poſterity when they 


yy 


The Magiſtrates further pretend, 33 Graſſums are got on occaſion of Tacks gran- 
ted to Tenants on the mortiſied Lands, That theſe ſhould be added to the Stock. 
"Tis anſwered, That Graſſums are but very ſeldom got for any Lands within the 

County of Aberdeen, where theſe mortified do lie; and 'tis with Difficulty that 
ſome Lands can be ſet at the current Rental. Bur ſuppoſing a Graſſum ſhould be got, 
there appears no Reaſon for adding the ſame to the Stock; becauſe, 1mo, A Graſ- 
ſum is not a Part of any Rent, but a Compliment, given for a Tack of a certain 
Number of Years at the current Rental: So that ſuch a Tack would be fair and le- 
gal, either with or without a Graſſum. 240, Graſſums are not ſo much as mention - 
ed in all the Mortification, and ſo can never be underſtood to be any Part of the 
Rent, which is appropriate for Payment of the Burſars and Widows, £9c. on the 
Eſtabliſhment. ziio, The real Rent of the mortified Lands were never diminiſhed 
by Graſſums, when they have been caſually got; fo there neither has been, nor is 
there any Occaſion for the Magiſtrates or any other Perſon whatſomever, to com- 
plain thereanent. 4to, Graſſums may be well eſteemed a Part of the Emoluments of 
the mortified Lands, which were diſponed by the Mortifier to the ſaid James Rolland 
of Disblair, her Nephew, and his Male Poſterity, as heritable Chamberlains, ſince it 
appears they are not otherwiſe diſpoſed of by the Mortifier. 5to, The ſaid James Rol- 
land was in uſe, for the Space of 50 Years, to ſet Taks of the mortified Lands, 
and took Graſſums when he could get any, which would occur only once in Nine- 
teen Years, or thereby; and he diſpoſed thereof at his Pleaſure, and was never ſo 
much as queſtioned thereanent by the then ſucceeding Magiſtrates, as One of the 
Patrons. And no doubt it will be admitted, that they underſtood as well the Na- 
eure of the Mortification, and were as capable and careful of the Preſervation of 
the Subjects, and Application thereof according to the Mortifier's Will, as the pre- 
ſent Magiſtrates either have been or can be. And in thoſe Days, the Will was juſt- 
ly followed by the unanimous and chearful Conſent of all the Patrons; and there 
were never any Proceſſes among them about the Mortifier's Will, or the Manage- 
ment of the Subjects. But the Purſuers are ſtill out of Humour, and have a Reſent- 
ment, becauſe your Lordſhips did juſtly put them out of the Poſſeſſion, which was 
never appointed for them : Therefore they have commenced this Proceſs, in order 
to be uneaſy to me, as they have been all along ſince my Entry; and were not fair 
in their Cunduct during their Management, with reſpect to the Subjects, mortiſied, 


as probably will hereafter appear, and I ſhall not trouble your Lordſhipd prefent, 7 a 


therewith. But if they were deburſing the Expeace of this and other Proceſſes out n. 


1 their private Pockets, as I am, they would certainly be found to be of better 
In reſpect whereof, &c. 


PAT. LEITH. 
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